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(e) Each facility's Base YearResident Care per 
diem rate shall be the lesser of the limit set in 
paragraph (d) or the facility's Base Year per 
diem allowable Resident Care costs. Once all 
facilities' reported costs are final, this limit 
willnot change until nursing home costs are 
rebased pursuant to 5.6(b), except for annual 
adjustment by the inflation factors. 

7 . 4  indirectBase Year Rate 

Indirect Base Year races shall be computed as 
follows: 

(a) Using each facility'sBase Year cost repon, 
eachprovider's BaseYear total allowable 
Indirect costs shall be determined in accor
dance with Subsection 6.4. 

(b) TheBase Year per diem allowableIndirect 
costs for each facility shall be calculated by 
dividing the Base Year totalallowable Indirect 
costs by total Base Year resident days. 

(c) The Division shall array all nursing facility 
ties' Base Yearperdiemallowable Indirect 
costs, excluding those for state nursing facility 
ties and nursing facilities that are no longer in 
the Medicaid programat the time the limits are 
set, from low to high and identify the median. 

(d) The per diem limit shall be at the median. 

(e) Each provider's Base Year Indirect per 
diem rate shall be the lesser of the limit in 
paragraph (d) or the facility's Base Year per 
diem allowable Indirect costs. Once all facili
ties' reported costs are final this limit will not 
change until nursing home costs are rebased 
pursuant to 5.6(b). except for annual adjust
ment by the inflation factors. 

7.5 Director of Nursing Base Year Rate 

The Director of Nursing Base Year per diem 
rates shall be computed as follows: 

(a) Using each facility'sBase Year cost report, 
total allowable Base Year Director of Nursing 
costs shall be determined in accordance with 
Subsection 6.5. 

(b) Each facility’s Base Year per diem allow
able Director of Nursing costs shall be calcu
lated by dividing the Base Year total allowable 
Director of Nursing costs by total Base Year 
resident days. 

(c) The Directorof Nursing per diem rateshall 
be the facility's Base Year per diem allowable 
Director of Nursing costs calculated pursuant 
to this subsection. 

7.6 AncillaryServicesRate 

(a) Thereis no common orestablished practice 
in the State of Vermont regarding: 

(1) items and services considered ancillar
ies, 

( 2 )  charging practices. 

(b) All therapy services and therapy supplies 
shall be considered ancillaries, whether ornot 
the provider customarily records charges for 
these services and supplies. Therapy services 

be Medicaidshall not allowablefor 
reimbursementpursuanttothissubsection 
unless the services are provided: 

(1) pursuant to a physician's order, 

(2) by a licensed therapist or other State 
certified or registered therapy assistant, or 
other therapy aides, and 

(3) the facility has a denial of payment by 
the Medicareprogramfortheservices 
provided. 

(c) Other items and services shall be consid
ered ancillaries if the following requirements 
are met: 

(1) separate charges are customarily record
ed by the provider for all residents using 
this service; 

( 2 )  directly identifiable servicesare ren
dered to a specific resident; 

(3) items or servicesarefurnished at the 
direction of a physician because of specific 
medical needs; 
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( 3 )and one of the following: 

(i) not reusable - e.g.. intravenous fluids 
or solutions, oxygen (including medica
tions), disposable catheters; 

(ii) represents a costfor each prepara
tion,e.g., catheters, colostomybags. 
drainage equipment,trays and tubing; or 

(iii) complex medical equipment - e.g., 
ventilators, intermittent positive pressure 
breathing (IPPB) machines, nebulizers, 
suction pumps, continuous positive air
way pressure (CPAP) devices. 

(d)TheAncillaryper diem rate shall be 
computed as follows: 

(1) Using each facility's most recently 
settled annual cost report, Medicaid 
Ancillary costs shall be determined in 
accordance with subsection 6.7. 

(2) Using each facility's most recently 
settled cost report, the per diem Ancillary 
rate shall be calculated by dividing 
allowable Medicaid Ancillary costs by the 
number of Medicaid resident days. Any 
change to the Ancillary per diem rate shall 
be implemented at thetimeofthe first 
quarterly case-mix rate recalculation after 
the cost report is settled. 

7.7 Property and Related Per Diem 

The Property and Related per diem rate shall 
be computed as follows: 

(a) Using each facility's most recently settled 
annual cost report, total allowableProperty 
and Related costs shall be determined in accor
dance with Subsection6.6. 

(b) Using each facility's most recently settled 
cost report, the per diem property and related 
costs shall be calculated by dividing allowable 
property and related costs by total resident 
days. Any change to the property and related 
per diem rate shall be implemented at the time 
of the first quarterlycase-mix rate 
recalculation after the cost report is settled. 

S adjustment TO BASE U T E S  

8.1 ChangeinServices 

TheDivision. on application by a provider. 
may make an adjustment to the prospective 
case-mixratefor additional costswhich are 
directly related to: 

(a) the offering of a new institutional health 
service previously approved under the provi
sions of 18 V.S.A. 52403. Costs greater than 
those approved in the certificate of Need (as 
adjusted for inflation) will not be considered 
when calculating such an adjustment 

(b) a change inservices or facility not covered 
under the provisions of 18 V.S.A.  $2403, if 
such a change has previously been approved 
by the Division, or 

( c )  with the prior approval of the Division, s 
reduction in the number of licensed beds. 

8.2 Change in Law 

TheDivision may make or aprovider may 
apply for an adjustment to a facility's prospec
tive case-mix rate for additional costs that are 
a necessary result of complying with changes 
in applicable federal and state laws, and regu
lations, or the orders of aStateagency that 
specifically requires anincrease in staff or 
other expenditures. 

8.3 Facilities in Receivership 

(a) The Division, on application by a receiver 
appointed pursuant tostate or federal law, may 
make an adjustment to the prospective case
mix rate of a facility in receivership for the 
reasonableandnecessary additional costs to 
the facility incurred on account ofthe receiver
ship. 

(b) On the termination ofthe receivership. the 
Division shall recalculate the prospective case
mix rate to eliminate this adjustment. 
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8.4 EfficiencyMeasures 

The Division, on application by a provider, 
may make an adjustmentto a prospectivecase
mix rate for additional costs which are directly 
related to the installation of energy conserva
tion devicesor the implementation of other 
efficiency measures, if they have been previ
ously approved by the Division. 

8.5 InterestRates 

(a) A providermay apply for an adjustment to 
the Property and Related rate, or the Division 
may initiate an adjustmentif there are cumula
tive interest rate increases or decreases of 
morethanone-half of onepercentagepoint 
because of existing financing agreements with 
a balloon payment or arefinancing clause that 
forces a mortgage to be refinanced at a differ
ent interest rate, or because of a variable rate 
of adjustable rate mortgages. 

(b) A provider with aninterest rate adjustment 
shall notify the Division of any change in the 
interest rate within 10 days of its receipt of 
notice of that change.TheDivision may 
rescindall interest rate adjustmentsof any 
facility failing to file a timely notification 
pursuant to this subsection for a period of up 
to two years. 

8.6 	 EmergenciesandUnforeseeable Cir
cumstances 

(a) The Division, onapplication by a provider, 
may make an adjustment to the prospective 
case-mix rate under emergencies and unfore
seeable circumstances. such as damage from 
fire or flood. 

(b) Providers must carry sufficient insurance to 
address adequately such circumstances. 

8.7 	 Procedures and Requirements for Rate 
Adjustments 

(a) Application for a rate adjustment pursuant 
to this section shouldbe made as follows. Ap
proval of any applicationfor a rate adjustment 
under this section isatthe sole discretion of 
the Director. 

(3)Except for applications made pursuant to 
subsection 4.1  1,  no application for a rate 
adjustment shouldbe made ifthe change to the 
rate would be smaller than one percent of the 
rate in effect at the time. 

(c) Application for a Rate Adjustment shall be 
made on a form prescribed by the Director and 
filedwiththe Division and shall be accom
panied by all documents and proofs determined 
necessary for the Division to make a decision. 

(dj The burden of proof is at all times on the 
provider to show that the costs for which the 
adjustment has been requestedare reasonable, 
necessary and related to resident care. 

(e) The Division may grant ordeny the Appli
cation. or make an adjustment modifying the 
provider's proposal. If the materials filed by 
the provider are inadequate to serve as a basis 
for areasonable decision, the Division shall 
deny the Application, unless additional proofs 
are submitted. 

( f )  TheDivision shall not bebound in con
sidering other Applications, or in determining 
the allowability of reported costs, by any prior 
decision made on any Application under this 
section. Such decisions shall have no precdent 
denrial value either for the applicant facility or 
for any other facility. Principles and decisions 
of general applicability shall be issued as a 
Division practice orprocedure,pursuantto 
Section 1.8(d). 

(g) For adjustments requiringprior approval of 
the Division, such approval should be sought 
before the provider makes any commitment to 
expenditures. An Applicationfor Prior Ap
proval is subject io the same requirements as 
an Application for a RateAdjustmentunder 
this section. 

(h) Rate adjustments made under this section 
may be continued as such, at the discretion of 
the Division, notwithstanding 2 general rebase 
of costs. Costs which are the basis for a con
tinuing rate adjustment shall not be includedin 
the cost categories used as the basis for the 
other rate components. 
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(i) The Division may require an applicant for 
a rate adjustment under this section or under 
subsection 4.11 to file a budget cost report in 
support of its application. 

fj) When determined to be appropriate by the 
Division,abudget rate maybe set for the 
facility according to the procedures inand 
subject to the provisions of subsection 5.9 Ap
propriatecases may include, but are not 
limited to. changes in the number of beds, an 
addition to the facility, or the replacement of 
existing property. 

(k) In calculating anadjustmentunder this 
section and subsection4.1 1. the Division may 
take into accountthe effect of such changeson 
all the cost categories of the facility. 

(1) .4 revision may be made prospectively to a 
rate adjustment under this section and subsec
tion 4.11 based on a "look-back"which will be 
computed based on a provider's actual allow
able costs. 

(m) In thissubsection "additional costs" means 
the incremental costs of providing resident 
care directly and proximately causedby one of 
the events listed in this section or subsection 
4.11. Increases in costs resulting from other 
causes will be recognized. is not 
intended that this section be used to effect a 
general rebase in a facility's costs. 

8.8 	 Limitation on Availability of Rate Ad
justments 

Providers may not apply for arate adjustment 
under this section for the solereason that 
actual costs incurred bythe facility exceed the 
rate of payment. 

9 	 private NURSING FACILITY AND 
STATE NURSING FACILITY RATES 

The Medicaid per diem paymentrate for nursing 
homeservicesare calculated accordingto this 
section as follows: 

9.1NursingFacilityRateComponents 

The per diem rate of reimbursement consists 
of the following rate components: 

Medicaid payment Rates 

(a) Nursing Care 

(bj Resident Care 

(c) Indirect 

(d) Director of Nursing 

(e) Property and Related 

( f )  ancillaries 

(g) Adjustments(if any) 


9.2 Calculation of the Total Rate 

The total per diem rate in effect for any nurs
ing facility shall be the s u m  of the rates 
calculated for the components listed in Sub
section 9.1, adjusted in accordance with the 
Inflation Factors, as described in Subsection 
5.8. 

9.3 	 Updating Rates for a Change in the Av
erage Case-Mix Score 

(a) The Nursing Care rate component shall be 
updated quarterly, on the first day of January, 
April, July and October, for changes in the 

case-mixaverage score of the facility's 
Medicaid residents. 

@) The Nursing Care rate component and any 
part of a Section8 adjustment that reimburses 
nursing costs are updated for a change in the 

case-mixaverage score for the facility's 
Medicaid residents. The up-date is calculated 
as follows: 

(1) The Nursing Care rate component (or 
rate adjustment) in the currentrate of 
reimbursement for a facility is divided by 
the average case-mix scoreused to 
determine the currentNursing Care rate 
component. This quotient is the current 
Nursing Care rate per case-mix point. 

current Nursing(2) The Care rate 
component(or rate adjustment)percase
mix point is multiplied by the new average 
case-mixscore. This product is the new 
Nursing Care rate component (or rate 
adjustment). 

9.4StateNursingFacilities 

State nursing facilities shall be subject to the 
provisions of these rules, except for the rate 
limitations in Section 7 and subsection 9.1(g). 
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However, at no time shall the rates paidto 
State nursing facilities exceed the upper limits 
established in 42 C.F.R. $447.272@). 

10 	 EXTRAORDINArY financial 
RELIEF 

10.1 Objective 

L-! order to protectMedicaid recipients from 
the closing of a nursing facility in which they 
reside, this section establishes aprocess by 
whichnursinghomes that are in immediate 
danger of failure may seek extraordinaryfinan
cial relief. Thisprocessdoes notcreate any 
entitlement to rates in excess of those required 
by 33 V.S.A. Chapter 9 or to any other form 
of relief. 

10.2 Nature of the Relief 

(a) Based on the individual circumstances of 
each case,the Director may recommend any of 
the following on such conditions as she or he 
shall find appropriate:a rate adjustment, an 
advanceofMedicaidpayments,other relief 
appropriate to the circumstances of the appli
cant, or no relief. 

(3) The Director'sRecommendation shall be in 
writing and shall state the reasons for the 
Recommendation. The Recommendation shall 
be a public record. 

(c) The Recommendationshall be reviewedby 
the Secretary who shall make a Final Decision, 
which shall nor be subject to administrative or 
judicial review. 

10.3 	Criteria to be Considered by the 
Division 

(a)Beforea provider may applyforex
traordinary financial relief, its financial 
condition bemustsuch that there is a 
substantial likelihood that it will be unable to 
continue in existence in the immediate future. 

(b) The followingfac:ors will be consideredby 
the Director in making the Recommendation to 
the Secretary: 

(1) the likelihood ofthe facility'sclosing 
withour financial assistance, 

(2) the inability of the applicant to pay bona 
fide debts, 

(3) the potential availability of funds from 
related parties, parent corporations, or any 
other source, 

(4) the ability to borrow funds on reason
able terms, 

( 5 )  the existence of payments or transfers 
for less than adequate consideration, 

(6)the extent to whichthe applicant's finan
cial distress is beyond the applicant's con
trol, 

(7) the extent to which the applicant can 
demonstrate that assistance would prevent, 
not merelypostpone the closing oft!e 
facility, 

(8) the extent to whichthe applicant's 
financial distress hasbeencausedbya 
related party or organization, 

(9) the quality of care providedat the 
facility 

(10) the continuingneed for the facility's 
beds, and 

(1 1) other factors found by the Director to 
be material to the particular circumstances 
of the facility. 

10.4 Procedure for Application 

(a) an Application for Extraordinary Financial 
Relief shall be filed with the Division accord
ing to procedures to beprescribedby the 
Director. 

(b)TheApplicationshall be in writingand 
shall be accompanied by such documentation 
and proofs as the Director may prescribe. The 
burden of proof is at all times on the provider. 
If the materials filed by the provider are inade
quate to serve as a basis for areasoned 
recommendation, the Division shall deny the 
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Application,unless additional proofs are 
submitted. 

(c) The Secretary shall notbe bound in con
sidering otherApplications by any prior 
decision made on any Application under this 
section.Suchdecisions shall have no prece
precedential value eitherfor the applicant facility or 
for any other facility. 

11 	 PAYMENT FOR OUT-OF-STATE PRO-
VIDERS 

11.1 	Long-Tern Care Facilities Other Than 
Rehabilitation Centers 

payment for services, other thanRehabilitation 
services,Center provided to Vermont 

Medicaid residents in long-term care facilities 
in another state shall be at the per diem rate 
established for Medicaidpayment by the 
appropriateagency inthat state. Payment of 
the per diem rate shall constitute full and final 
payment, and no retroactive settlements will be 
made. 

11.2 Rehabilitation Centers 

(a) Payment for prior-authorized Rehabilitation 
Center services provided in nursing facilities 

Vermontlocated outside for the severely 
disabled, such as head injured or ventilator 
dependent people, will be made at the lowest 
of: 

(1) the amount charged; or 

(2) the Medicaid rate, including ancillaries 
as paid by at least one other state agency in 
HCFA Region I. 

(b) Payment for Rehabilitation Centerservices 
which have not been prior authorized by the 
Directorof the Ofrice of VermontHealth 
Access or a designee will be made according 
to Subsection 11.1. 

11.3 Pediatric Care 

No Medicaidpayments will be made for 
servicesprovided to Vermont pediatric 
residents in out-of-state long-termcare 

facilities with out the prior authorization of the 
Director of the Office of VermontHealth 
Access. 

12 RATES FORICF/XLRS 

12.1 Reasonable Cost Reimbursement 

Intermediate Care Facilities for the Mentally 
Retarded(ICF/MRs)arepaidaccording to 
Medicaid principles of reimbursement, pursu
ant to the RegularionsGoverning rhe 
Operation of Inremediare Care facilities for 
the Menrally retarded adopted by the Agency 
for the Department of Developmentaland 
Mental Health Services. 

12.2 Application of these Rules to ICF/MRS 

The Division’s Accounting Requirements(Sec
lion 2)and Financial Reponing(Section 3 
shall apply to this program 

13 RATESFOR SWING BEDS 

Payment for swing-bed nursingfacility servic
es provided by hospitals,pursuantto 42 
U.S.C. §13961(a). shall be made at arate equal 
to the average rate perdiemduring the 
previous calendar year under the State Plan to 
nursing facilities located in the State of Ver
mont.Supplementalpaymentmadepursuant 
to subsection 14, 17.1 shall not be included in 
the calculation of swing-bed rates. 

14 	 SPECIAL RATES FOR DIFFICULT TO 
PLACE INDIVIDUALS 

14.1 Availability of Special Rates 

(a) In rare and exceptionalcircumstances. 
Vermontnursing facilities maybepaida 
special rate for the care of an individual 
eligible for the VermontMedicaidprogram 
whoseuniquephysicalconditionsmakes it 
otherwise difficultextremely obtainto 
appropriate long-term care. 

(b) A special rate under this section is 
available at the sole discretion of the Director 
of the Office of VermontHealthAccess 
subject to the conditions set outbelow. The 
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decision of the Director of the Office of 
Vermont Health Access shall not be subject to 
judicial or administrative review. 

14.2 Required Findings 

Before a rate is payable under this section: 

(a) theDirector of theOffice of Vermont 
HealthAccess, in consultation with the 
Office's Medical Director. andthe Director of 
Licensing and Protection,must make a written 
finding that the individual's care needs meet 
the requirements of this section and that the 
proposedplacement is appropriate for that 
individual's needs; and 

(b) the DivisionofRate Setting, in 
consultation with the Director of the Office of 

AccessHealth and the Commissioner of 
Aging and Disabilities must determinethat the 
special rate set under this section is lower than 
the lowest cost of an appropriate and available 
care alternative. 

14.3 Plan of Care 

(a) Before an individualcan be placed with any 
facility and a rate established, pursuant to th ls  
subsection, a plan of care for that person must 
be approved by the Director of Licensing and 

, 	 Protection and the MedicalDirector of the 
Office of Vermont Health Access. 

(b) The facility shallsubmit the resident's 
assessment and plan of care forreview by the 
Director of Licensing and Protection and the 
MedicalDirector of the OfficeofVermont 
Health Access whenever there .is asignificant 
change in the resident's condition, but in no 
case less frequentlythaneverysixmonths. 

reviewThis shall form the basis for a 
determination that the payment of the special 
rate should be continued or revised pursuant to 
14.4(b). 

13.4Calculation of the Special Rate 

(a) A per diem rate shall be setby the Division 
based on the budgeted allowable incremental 
costsfor the individual'splanofcare.The 
rate shall be exempt from the limits in section 
7 of these rules. 

(b) From time to time the special rate may be 
revised to reflect significant changes in the 
resident's assessment and care plan. 

(c) Specialrates set under this section shall mot 
affect the facility's normal per diem rate. The 
case-mixweightofany resident onwhose 
behalf aspecial rate is paid shall notbe 
included in the calculation of the facility's 
average case-mixscore pursuant to subsection 
7.7(b), but the days of care shall be included 
in the facility's Medicaid and totaldays 
resident days. 

15 	 administrativereview AND AP-
PEALS 

15.1 Draft Findings and Decisions 

( 2 )  Before issuing findings onanyDesk Re
view,Audit of a CostReport,statement of 
deprecationrecapture, or decision on any 
application for a rate adjustment, the Division 
shall serve a draft of such findings or decision 
on theaffected provider. If the Division makes 
no adjustment to a facility's reported costs or 
application for a rate adjustment, the 
Division's findings shall be final and shall not 
be subject to appeal under this section. 

(b) The provider shall review the draft upon 
receipt. If it desires to review the Division's 
workpapers, it shall file, within 10 days, a 
written Request for Work Papers on a form 
prescribed by the Director. 

15.2 Request for an Informal Conference on 
Draft Findings and Decisions 

(a) Within 15 days ofreceipt of either the draft 
findings or decision or requested workpapers, 
whichever is the later, a providerthat is dissat
isfied with the draft findingsor decision issued 
pursuanttoSubsection 15.l(a) mayfilea 
writtenRequest for anInformalConference 
with the Division's staff on aform prescribed 
by the Director. 

(b).Within 10 days of the receipt of the Re
quest, the Division shall contact the provider 
to arrange a mutually convenient time for the 
informalconference,which may beheld by 
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telephone. A t  the conference, if necessary, a 
date certain snall be fixed by which the provid
er may file written submissions or other addi
tional necessary information. Within 20 days 
thereafter, the Division shall issue its official 
agency action. 

(c) X Request for an Informal Conferencemust 
be pursued before a Request for Reconsidera
tion can be filed pursuant to Subsection 15.3. 

(d) Should no timely Request for an Informal 
Conference befiled within the time period 
specified in Subsection 15.2(a). the Division's 
draft findings andlor decision are final and no 
longer subject to administrative reviewor judi
cial appeal. 

15.3 Request for Reconsideration 

(a) A provider that is aggrieved byan official 
action issued pursuant to Subsection 15.l(b) 
may file a Request for Reconsideration. 

(b) A Request for Reconsideration must be 
pursuedbeforeanappealcan betaken pur
suant to 33 V.S.A. 909(a). 

(c) The Requestfor Reconsideration must be in 
writing, on a form prescribedby the Director, 
and filed within 30 days of the provider's 
receipt of the official action. 

(d) Within 10 days of the filing of a Request 
for Reconsideration, the provider must file the 
following: 

(1) A request for a hearing, if desired; 

(3)a clear statement of the alleged errors in 
the Division's action andofthe remedy 
requested including: a description ofthe 
facts on which the Request is based,a 
memorandum stating the support for the 
requested relief in this rule, HCFA-15. or 
other authority for the requested relief and 
the rationale for the requested remedy; and 

(3) if no hearing is requested,evidence 
necessary to bear the provider's burden of 
proof, including, if applicable, a proposed 
revision ofthe Division'scalculations, with 
supporting work papers. 

1.e) issues notraisedin the Request for Re
consideration shall no[be raised later inrhis 
proceeding or inany subsequentproceeding 
arising from the same action of the Division. 
including appeals pursuant10 33 V.S .A.  $909. 

( f )  If a hearing is requested, within 10 dags of 
the receipt of theRequest for Reconsideration. 
the Division shall contact the provider to ar
range a mutually agreeable time. 

(g) Thehearing shall beconducted bythe 
Director or her orhis designee. The testimony 
shall be underoathandshall be recorded 
either stenographically oron tape. If the 
provider so requests; the Division staff in
volvedin the official actionappealed shall 
appear and testify. The Director, orher or his 
designee, may hold the record open to a date 
certain for the receipt of additional materials. 

(h) The director sha!l issue a Final Order on 
Request for Reconsideration no later than 30 
days after the record closes. Pending the 
issuance of a final order, the official action 
issued pursuant to subsection 15.2b)shall be 
used as the basis for setting an interimrate 
from the first day of the calendarquarter 
following its issuance. Finalordersshall be 
effective from the effective date of the official 
action, except for appeals of the calculation of 
depreciation recovery which shall be effective 
from the date ofthe saleandwhich shall 
accrue interest from that date at the legal rate. 

(i) Proceedingsunderthissection are not 
subject to the requirements of 3 V.S.A. Chap
ter 25. 

15.4 	Appeals from Final Orders of the Divi
sion 

(a) Within30 days of the date thereof, a nursing 
ins facility aggrieved by a Final Order of the 
Divisionmay file an appealpursuantto 33 
V.S.A. §909(a) andSubsections 15.5, 15.6 
and 15.7 of this rule. 

(b) Within 30 days of the date thereof. a ICFI 
MR aggrieved by a Final Order of theDivision 
may file an appeal with the Vermont Human 
Services Board pursuantto $7.12 of the regulation 
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lations Governing rhe operationi of intermediate 
are Care facilities fo r  the Menrally Rerarded. 

i 5 . 5  	Request for Administrative Review to 
the Secretary of Human Services pur
suant to 33 V.S.A. §909(a)(3) 

(a) No appeal may be taken under this section 
when L5e remedy requested is retrospective 
relief from the operation of a provision of this 
rule or such other relief as may be outside the 
power of the Secretary to order. Such relief 
may be pursued by an appeal to the Vermont 
Supreme Court or Superior Court pursuant to 
33 V.S.A. $909(a)(1) and (2), or prospectively 
by a request forrulemaking pursuant 3 V.S.A. 
$806. 

(b) Appeals under this section shall be gov
erned by the relevant provisions oftheAd
ministrative Procedures Act, 3 V.S..4.  55809
815. 

(c)Proceedingsunder this section shall be 
initiated by filing two copies of a written Re
quest for Administrative Review, on forms 
prescribed therefor. 

(d) Within 5 days of receipt of the Request, the 
Director shall forward one copy to the Secre
tary. Within 10 days thereafter the Secretary 
shall designate an independent appeals officer 
who shall be aregistered or certifiedpublic ac
countant. The Letter of Designation shall be 
served on all parties to the appeal. All docu
ments filedthereafter shall be filed directly 
with the independentappeals officer and copies 
served on all parties. 

(e)Within 10 days of the designation of an 
independent appeals officer, the Division shall 
forwardto him or her those materials that 
represent the documentary record of the Divi
sion's action. 

(f) Within 30 days thereafter, the independent 
appeals officer shall, on reasonable notice to 
the parties, convene a prehearing conference 
(which may be held by telephone) to consider 
such matters as may aid in the efficient dispo
sition of the case, including but not limited to: 

(1) the simplification of the issues, 

( 2 )  the possibility of obtaining stipulations 
of fact and/or admissions of documents 
which will avoid unnecessary proof, 

(3) the appropriateness of prefiled testimo
ny . 

(1)a schedule for the future conduct of the 
case. 

The independent appeals officer shall make an 
order wnich recites the action taken at the 
conferences including any agreements made by 
the parties. 

(g) The independent appeals officer shall hold 
a hearing, pursuant to 3 V.S.A. 8809, on no 
less than 10 days written notice to the parties, 
according to the schedule determined at the 
prehearing conference.The independent ap
peals officer sha!l have the power to subpoena 
witnesses and documents and administer oaths. 
Testimony shall be under oath and shall be 
recorded either stenographicallyor on tape. 
prefiled testimony. if admitted into evidence. 
shall be included in the transcript, if any, as 
retarded orally at the hearing. 
Evidentiary matters shall be governed by 
3 V.S..4. $810. 

(h) The independent appeals officer may allow 
or require each party to file Proposed Findings 
of Fact which shall containa citation to the 
specific pan or parts of the record containin5 
the evidence upon which the proposed findins 
is based. The ProposedFindingsshall be 
accompanied by a Memorandumof Law which 
shall address each matter at issue. 

(i) Within 60 days after the dare of the hear
ing, or after the filing of Proposed Findings of 
Fact, whichever is the later, the independent 
appeals officer shall file with the Secretary a 
Recommendation for Decision, a copy of 
which shall be served on each of the parties. 
The Recommendation for Decision shall 
include numbered findings of fact and conclu
sions of law, separately stated,and a proposed 
order. If a party has submitted Proposed 
Findings of Fact,theRecommendation for 
Decision shall include a ruling upon each 
proposed finding. Each party's Proposed Find-
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ings and Memorandum of Law shall accompa
ny the Recommendation. 

(jj At the time the independent appeals officer 
makes her or his Recommendation. she or he 
shall transmit the docket file to the Secretary. 
The Secretary shall retain the file for a period 
of at least one year from the date of the Final 
Determination in the docket. In the event of 
an appeal of the Secretary’s Final Determi
cationto the vermont Supreme Court or to 
Superior Court, the Secretary shall make 
disposition of the file as required by the appli
cable rules of civil and appellate procedure. 

(k) Any partyaggrieved by the Recommen
dation for Decision may file Exceptions, 
Briefs, and if desired, a written Request for 
Oral Argument before the Secretary.These 
submissions shall be filed with the Secretary 
within 15 days of the date of the receipt of a 
copy of the Recommendation and copies 
served on all other parties. 

( l j  If oral argument is requested, within 20 
days of rhe receipt of the Request forOral 
Argument, the Secretary shall arrange with the 
parties a mutually convenient time for a hear
ing. 

(m)Within 43 days of the receipt of the Rec
ommendation or the hearing on oral argument, 
whichever is the later, the Secretary shall issue 
a Final Determination which shall be served on 
the parties. 

(n) A party aggrieved by a Final Determina
tion of theSecretary may obtainjudicial 
review pursuant to 33 V.S.A. §909(a)(l)and 
(2) and Subsections 15.6 and 15.7 of this Rule. 

15.6 	Appeal to Vermont Supreme Court pur
suant to 33 V.S.A. §909(a)(l) 

Proceedings under this section shall be initiat
ed, pursuant to the Vermont Rules of Appel
late Procedure. as follows: 

(a) by filing a Notice of Appeal from a Final 
Order with the Division; or 

(b) by filing a Sotice of Appeal from a Final 
Determination with the Secretary. 

Medicaid payment Rates 

15.7 Appeal to Superior Court pursuant to 
33 V.S.A. $909(a)(2) 

De novo review is available in the Superior 
Court of the county where the nursing facility 
is located. Such proceedings shall be initiated, 
pursuant to Rule 74 of the Vermont Rules of 
Civil Procedure, as follows: 

(aj by filing a Sotice of Appeal from a Final 
Order with the Division; or 

(b) by filing a Notice of appeal from a Final 
Determination with the Secretary. 

15.8 Settlement agreements 

The Director may agree to settle reviews and 
appeals taken pursuant to Subsections i 5 .? and 
15.5 ,  and, with the approval of :he Secretary, 
may agree to settle other appeals taker, pursu
ant to 33 V . S . A .  $909 and any other litigation 
involving the Division on such reasonable 
terms as she or he may deem appropriate to the 
Circumstances of the case. 

16 definitions AND TERMS 

For the purposes of these rules the following 
definitions and terms are used: 

AccrualBasis of Accounting: an accounting 
system in whch revenues are reported in the 
period in which they areearned,regardless of 
when they are collected, and expenses are report
ed in the period in which they areincurred, 
regardless of when they are paid. 

Agency: the Agency of Human Services. 

.4ICPA: American Institute of Certified public 
Accountants. 

Allowable Costs or Expenses: costs or expenses 
that are recognized as reasonable and related to 
resident care in accordance with these rules. 

Ancillary Services: therapy services and therapy 
supplies, including oxygen. whether or not sepa
rate charges are customarily made. Other medi
cal items or services identifiable to aspecific 
resident furnished at the direction of a physician 
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a d  for which charges are customarily made in 
addition to the per diem charge. 

Base Year: a calendar year for which the allow
able costs are rhe basis for the case-mix prospec
theeper diem rate. 

Case-MixWeight: a relative evaluation of the 
nursing resources used in the care of a given class 
of residents. 

Certificate of Seed (COX): certificate of ap
proval for a new institutional health service. 
issued pursuant to 18 V.S.A. $2403. 

CertifiedRate: the prospective case-mix rate 
certified by the Division of Rate Setting to the 
Department of Social Welfare. 

Common Control: Lvhere an individual or orga
nization has the power to influence or direct the 
actions orpolicies of bothaprovider and an 
organization or institution senling the provider, or 
10 influence or direct the transactions between a 
provider and an organization serving the provid
er. The term includes direct or indirect control, 
whether or not it is legally enforceable. 

CommonOwnership: where an individual or 
organization owns or has equity in both a facility 
and an institution or organizationproviding 

. services to the facility. 

Cost Finding: the process of segregating direct 
costs by cost centers and allocating indirect costs 
to determine the cost of services provided. 

Cost Report: a repon prepared by a provider on 
forms prescribed by the Division. 

DirectCosts: costs which aredirectly identifi
able with a specific activity, service or product of 
the program. 

Director: the Director of Administrative Services 
and Rate Setting. Agency of Human Services. 

Division: the Division of Rate Setring. Agency of 
Human Services. 

DonatedAsset: an asset acquired without 
making any payment in the form of cash, property 
or services. 

DRI: data Resources Institute Incorporated's 
health Care Corn. as published by McGraw-Hi!!, 
including national forecasts of hospital, nursing 
home. and home health agency market baskets 
and regional forecasts of CPI (All Urban)for food 
and commercial power and CPIU-All Items. 

Facility or nursing facility: a nursing home 
facility licensed and certified for participation in 
the Medicaid Program by the State of Vermont. 

FairMarketValue: the price an asset wouid 
bring by bona fide bargaining between well-in 
formed buyers and sellers at the date of acquisi
tion. 

FASB: Financial Accounting Standards Board. 

Final Order ofthe Division: an action of rhe 
Division which isnot subject to change by the 
Division. for which no review or appeal is avail 
able from rhe Division. or for which the review 
or appeal period has passed. 

Freestanding facility: a facility rnzr is not 

hospital-affiliated 

FundedDepreciation: funds that are restricted 
by afacility'sgoverning body for purposes of 
acquiring assets to be used in rendering resident 
care or servicing long term debt. 

Fringe Benefits: shall include payroll taxes, 
workers'compensation, pension, group health, 
dental and life insurances, profit sharing, cufere
ria plans and flexible spending plans, child care 
for employees, employee parties, and gifts shared 
by all staff. 

Generally AccountingAccepted Principles 
(GAAP): those accounting principles with sub
stantial authoritative support. In order of author
ity the following documentsconsideredare 
G A M :  (1) FASB Standards and Interpretations, 
( 2 )  APB Opinions and Interpretations, (3) CAP 
Accounting Research Bulletins, (4) AICPa 
Statements of Position, ( 5 )  NCPA Industry 
Accounting and Auditing Guides, (6)  FASB 
Technical Bulletins, (7) FASB Concepts State
ments, (8) AICPA Issues Papers and Practice 
Bulletins, and otherpronouncements of h e  
AICPA or FASB. 
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Generally auditing StandardsAccepted 
(G.AAS): the auditing standards tlat aremost 
widely recognized in the public accounting 
profession. 

Care AdministrationFinancing 
(HCFA): Agency within the U.S.  Department of 
Health and Human Services (HHS)responsible 
for developing and implementing policies 
governing the Medicare and Medicaid proIDrams. 

Hold Day: a day for which the provider is paid 
to hold a bed open is counted as a resident day. 

hospital-affiliated facility a facility that isa 
distinct part of a hospital provider, located either 
at the hospital site or within a reasonable proxim
ity to the hospital. 

IncrementalCost: the added cost incurred in 
alternative choices. 

IndependentPublicAccountant: 3. Certified 
Public Accountant or Registered Public accounting 
t m t  not employed by the provider. 

Indirect Costs: costs whichcannot be directly, 
identified withaparticularactivity,serviceor 
product of the program. Indirect costs are appor
tioned among the program's services using a 
rational statistical basis. 

Inflation Factor: a factor that takes into account 
the actual or projected rate of inflation or defla
tion as expressed in indicators such as the New 
England Consumer Price Index. 

Interim Rate: a prospective Case-Mix rate paid 
to nursing facilities on a temporary basis. 

LegendDrugs: drugsfor whch aphysician's 
prescription is required by state or federal law. 

Look-back: a review of a facility's actual costs 
for a previous period prescribed by the Division. 

Medicaid Resident: a nursing home resident for 
whom the primary payor for room and board is 
the Medicaid program. 

New England Consumer Price Index (h'ECPI-
C?: the new England consumer price index for 

Medicaid 

all urban consumers 3s published by DRI 
VcGraw-Hill. 

OBRA 1987 the Omnibus Budget Reconciliation 
Act of 1557. 

occupancy Level: the number ofpaid days, 
including hold days. as a percentage of the li
censed bed capacity. 

Per Diem Cost: the cost for one day of resident 
care. 

Prospective case-mix Reimbursement System: 
a method of paying health care providers rates 
that are established in advance. These rates take 
into account the fact that some residents are more 
costly to care for than others. 

ProviderReimbursementManual,HCF.4-15: 
a manual published by the U.S. Department of 
Health and human services Health Care Financ
ing Administration, used by the Medicare Pro
gram to determine ailowable costs. 

Rate year: the State's fiscal year ending June 30. 

organization or relatedRelated party: an 
individual or entity that is directly or indirectly 
under common ownership or control or is related 
by family or other business association with the 
provider. Related organizations include but are 
not restricted to entities in which an individual 
who directly or indirectly receives or expects :o 
receive compensation in any form is also an 
owner, partner, officer, director, key employee, 
or lender. with respect to the provider, or is 
related by family to such persons. 

Resident assessment Form: Vermont version of 
a federal form.whichcapturesdata on a resi
dent's condition and which is used to predict the 
resource use level needed to care for the resident. 

Resident Day: the care of one resident for one 
day of services. The day of admission is counted 
as one day of care, but the day of discharge or 
death is not. A paid hold day is counted as a 
resident day. 

RestrictedFunds and Revenue: funds and 
investment income earned from funds restricted 
for specific purposes by donors, excluding funds 
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restricted or designated by an organization's 
governing body. 

RLGS-111: A systematic classification of resi
dents in nursing facilities based upon a broad 
study of nursing care time required by groups of 
residents exhibiting similar needs. 

Secretary: the secretary of the Agency of 
human Services. 

Specialty nursing facilities: those facilities serv
ing populations with distinct characteristics not 
generally applicable to nursing facilities. 

StandardizedResident Days: Base Year resi
dent days multiplied by the facility'saverage 
Case-Mix score for the base year. 

State nursing facilities: facilities owned and/or 
operated by the State of Vermont. 

Swing-Bed: a hospital bed used to provide nursing 
ir,g facility services. 

17 t r a n s i t i o n a l  PROVISIONS 

17.1 	Special Transitional Rates for Residents 
of the Vermont State HospitalNursing 
Facilities 

(a) For residents of VermontState hospital 
Nursing Facilitiestransferredintoanother 
Vermont licensed nursing facility(receiving 
facility) a special transitional per diem rate is 
available. 

(b)The specialtransitionalratepayable for 
each transferred resident shall consist of the 
current per diem rate for the receiving facility 
as calculated pursuant to Sections 5 to9 of 
these rules and a supplemental incentive pay
ment, to help defray the anticipated transitional 
expense of accommodatingtheneeds of the 
transferred residents. 

(1) Transferred residents shall be grouped 
into classes by the Department of 
Developmental and Mental Health Services 
in consultation with the Division of 
Licensing and Protection, based on rhe 
anticipated difficulty of and resources 

needed for the transition.Theamount of 
the supplemental paymen: shall be based on 
the classification of the resident 

( 2 )  The per diem supplemental payment 
shall be payable as a lump sum for upto 
one \:ear from the date of the transfer or to 
June 30. 1993. whichever period is the 
shorter, as long as the transferred person 
remains resident in the facility. Any ad
vance payments for days during which the 
transferredperson is not resident will be 
treated as overpayments and subject to 
refund by deductions from the provider's 
Medicaid payments. 

(3) For transferred persons still resident in 
the receiving facility afrer June 30, 1994, 
the per diem supplemental payment will 
continue to be paid as long as the following 
criteria are satisfied: 

( i )  The transferredpersoncontinues to 
reside at the receiving facility. 

(ii) The facility documents to the satis
faction of the Division of Licensing and 
Protection that the transferredresident 
continues to presentsignificant behavior 
management problems by exhibiting 
behaviors that are significantly m@re 
challenging than those of the general 
nursing facility population. 

( c j  The transferred resident's current case-mix 
score in the Vermont State Hospital Nursing 
Facilities (asdetermined by the Division of 
Licensing and Protection before transfer)shall 
be assigned to the transferred resident for two 
quarters after the transfer and shall be used as 
the minimumscoreforthat resident in the 
calculation of the facility's aggregatecase-mix 
score. For subsequent quarters, the score shall 
be based on noma1 resident assessment proce
dures. 

(a )  To be eligibleforaspecialtransitional 
rate, the receiving facility must have in place 
a plan of care developed in conjunction with 
md  approved by the department of 
Developmental and Mental Health Services 
and the Division of Licensing and Protection. 
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17.2 SpecialRates for Medicaid Eligible 
Furlougheesthe ofDepartment 
Corrections 

A special rate equal to 1 I O  percent of a 
nursing facility's ordinary Medicaid rate shall 
be paid for care provided to Medicaid eligible 
furloughees of the Department of Corrections. 

17.3 QualityIncentives 

Certain supplemental payments may be made 
to nursing facilities providing a superior 
quality of careinan efficient and effective 
manner,be used for facility quality 
enhancements. 

(a) Objective Standards. Supplemental 
payments will bebased on: 

Weight 

(1) objective standards of quality to be 
determined for the Department of Aging 
and Disabilities, and 

(2) objective standards of cost efficiency 
determined by the Division. 

(b) Supplemental Payments. 

( I )  The supplemental payments maybe 
made periodically from a quality incentive 
pool to certain nursing facilities whose 
operations meet the standards established 
pursuant to this subsection. 

(2) Supplemental payments shall be 
expended by the provider to enhance the 
quality of care provided in the facility. In 
determining the theseof 
expenditures, the provider shall consult 
with the facility's Resident Council. 

(c)The quality and efficiency standards 
established under this subsection, and the 
method of distribution of the quality incentive 
pool shall be subject of a notice of practices 
and procedures issued pursuant to Subsection 
1.8(d) of these rules. 

17.4 Application of Rule 

(a) This rule applies to Medicaid payments 
made to nursing facilities beginning July 1, 
1998,except for the changes to subsection 
7,2(a) relating to case-mix categories and 
weights which shall not apply to rates before 
January 1, 1999. 

(b) The following case-mix classes and weights 
for all residents irrespective of payor source 
(except those whose Medicaid payment rates 
are set pursuant to Section 14) shall continue 
to be used in the calculation of all Medicaid 
payment rates for days of service before 
January 1, 1999: 

Class Class Name Case-Mix 
Number 

I rehabRHD IIi 
2 RHC rehab Hi 
3 RHB Rrlwh Hi 
4 RHA rehab Hi 
5 RMC rehab Med 
6 RMB rehab Med 
7 RMA Rehat>Med 
8 RLB Rehab Lo 
9 RLA Rr11;tI)1-0 
IO  SE3 Extensive 

I I  SE2 Extensive 

12 SEl Extensive 

13 SSC special 

14 SSB Special 

15 SSA special 

16 CDI Clinically complex 

17 CC1 Clinically Complex 

18 CBI Clinically Complex 

19 CAI Clinically Complex 

20 IB1 Impaired 

21 IAI impaired 

22 BB1 Behavior 

23 BA 1 Behavior 

24 BV 1 Behavior 

25 PEl Physical 

26 PDl Physical 

27 PC1 Physical 

28 PBI Physical 

29 PA 1 Physical 


5.05 
4.44 
3.63 
2.79 
7.21 
4.37 
2.93 
3.37 
2.72 
11.91 
7.11 
4.23 
3.86 
3.33 
2.91 
3.31 
2.79 
2.45 
I .45 
2.45 
1.45 
2.45 
I .45 
4.81 
2.79 
2.44 
I S O  
0.85 
0.25 

17.5 	RetroactivePayments to State Owned 
and Operated Nursing Facilities 

(a) Notwithstanding any other provision of 
these rules, for the period from May 1 ,  1999 
though June 30, 2000. or such other later date 
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as may be provided by statute, payment rates 
for state owned and operated nursing facilities 
shall bedetermined retrospectively by the 
Division based on the reasonable and 
necessary costs of providing those services. 

(b) No less than 90 days before the beginning 
ofthe state fiscal year, astate owned and 
operated nursing facility shall file with the 
Division in a form acceptable to the Director, a 
proposed budget #for that fiscal year. The 
Divisionreviewshall thisfiling for 
reasonableness and shall determine an approved 
budget which shall be the basis for the facility’s 
interim rates for that fiscal year. 

(c) After reviewing the facility’s cost report, the 
Division shall set a final rate for the fiscal year 
based on the facility allowable costs. The 
Division may limit allowable costs to those i n  
the approved budget. 

(d) At no time shall the final rates paid to state 
owned and operated nursing facilities exceed i n  
aggregate the upper limits established in 42 
C.F.R. §447.272(b). 
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